SERVED: June 14, 1993
NTSB Order No. EA-3909

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of June, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-8980
V.

ROGER E. WOCOLSEY,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

By Order EA-3845 (served April 2, 1993), the Board denied
respondent’'s appeal froman order of the |law judge dismssing his
appeal follow ng the failure of respondent and his attorney, M.
Janes Llewellyn, to appear at the hearing he had requested on a
suspensi on order issued by the Adm nistrator. Respondent has
filed a petition seeking reconsideration of the Board's order,
whi ch declined to grant a new hearing, claimng that he and his
attorney had good cause for not being at the originally schedul ed
hearing.' We will deny the petition.

The Adnministrator has filed a reply. Respondent, in turn,
filed a reply to the Admnistrator's reply, which we wll not
consider. Section 821.50 of the Board's Rules of Practice, 49
C.F.R Part 821, specifically provides that a petition for
reconsideration and a reply may be filed with the Board. No
provision is made for the filing of additional briefs.
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Qur decision in Order EA-3845 considered and rejected
respondent’'s contention that his nonattendance at the hearing was
t he product of inadequate notice of the hearing date, and his
petition provides no new basis for revisiting that judgment. It
does, however, attenpt to explain why his attorney at that tine
did not attend the hearing. Specifically, respondent, through
new counsel, suggests in his petition, for the first tine, that
i ncl ement weat her prevented his fornmer attorney from attendi ng
the hearing on March 6th, and that prior conm tnments precluded
himfrom attendi ng the reschedul ed hearing on March 7th. W do
not discern in the stated reasons good cause for counsel's
nonappear ance.

Waile it is true that the | aw judge postponed the hearing
because of a severe snowstorm M. Llewellyn never contacted the
| aw judge or our office of |aw judges on the 6th or later either
to advise that he would not be, or had not been, able to attend
t he hearing because of any weather-related travel difficulties,
to request a continuance, or, for that matter, to even inquire
whet her the hearing, with or wi thout respondent in attendance,
had been held in his absence. Such a contact woul d not have been
expected, however, since M. Llewellyn on March 3rd had left word
with the law judge's office that he had been unable to reach his
client and that he planned to withdraw fromthe case.? See
Hearing Transcript at 2-3. In these circunstances, we find
oursel ves unable to credit the suggestion that, but for the
weat her and ot her engagenents, M. Llewellyn would have showed up
to represent respondent on either date. To the contrary, we are
constrained to observe that we find the suggestion nore than a
little disingenuous.

Respondent al so asserts that the Adm nistrator erred in the
Order of Suspension, alleging that two flights took place when,
in fact, respondent piloted only one. He clains that this error
resulted in an excessive suspension. However, given our
di sposition of this case on a procedural ground, issues relating
to sanction are not properly before us on a petition for

2 Although M. Llewellyn asserts, in an affidavit attached
to respondent's petition, that he was unable to attend the
hearing on the 6th because of the snowstorm he does not
explicitly state that he intended to attend but encountered
problens in, for exanple, acquiring transportation in order to do
so. Further, he asserts that he could not appear on the 7th
because of a previously scheduled nmatter. Again, he does not
affirmthat he would have attended the hearing on the 7th if no
conflict had existed and if he had known about it. In this
connection we note that since M. Llewellyn had not contacted the
| aw j udge or the Board on the 6th, he would not have known that
the matter had been reschedul ed for the 7th.



reconsi deration.
ACCORDI NAY, IT IS ORDERED THAT:

The petition for reconsideration is denied.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.

5Simlarly, it is of no consequence now t hat respondent may
have been able to produce exonerating evidence had he attended
t he hearing convened on his behal f.



